Formalism plays a major part in property law and in the rule of law. For many, the rule of law requires protection of property and the maintenance of its formal nature. And yet property and private law more generally exhibit no shortage of equitable doctrines, which call for infusions of ex post judicial discretion and invocations of fairness and morality. Property law and equity appear to be enemies. This paper argues that this tension is overblown, and that equity protects both property and the rule of law against opportunistic evasion. Equity helps maintain the general, stable structures within property called for by the rule of law. Likewise, the rule-of-law criteria themselves are formal and can be evaded opportunistically. Prevention of substantive evasion of the rule of law requires reference to norms outside the formal law, in a form of macro equity. Just as moral and information cost theories tend to converge at the level of legal doctrine, so too formal law and natural justice can be seen to point in similar directions at the level of the law as a whole.
Introduction
Property and the rule of law are often thought to be almost two sides of the same coin. The protection of property rights protects individuals from arbitrary state action, thereby giving substance to the rule of law. For those of a more procedural or formalist bent, the features of generality and stability often emphasized in property law are precisely at the core of the rule of law. Furthermore, property itself is in many ways more general and formal than other areas of private law, which again dovetails with the familiar rule of law criteria. Nevertheless, upon closer inspection, property law itself employs a variety of equitable standards, which give courts discretion, and appear to raise concerns that property law might be undermining the rule of law. Is property the poster child for the rule of law or a Trojan horse of arbitrariness. Which is it? Surprisingly, both, and in a surprising way. This paper will argue that private law, and property in particular, exemplifies the rule of law on two scales, partly for reasons of information cost. On a micro level, property itself implements the rule of law, which reduces the information costs of coordinating the actions of large and indefinite sets of persons with respect to things. Property is at its core in rem. Especially where it sets up in rem rights and duties, it needs to be general, stable, and give proper notice on the widest possible basis -the familiar formal rule-of-law criteria.
1 Property law must satisfy these criteria because it must manage information: facilitating coordination on this scale requires simplicity and a degree of formalism precisely because the audience is in rem. Furthermore, in order to serve this coordinating function property must draw on a simple type of everyday morality against stealing and other forms of gross violation.
But property cannot stop there. Property governs both the relations of people in general and in a variety of more personal interactions. Some of these interactions can be formulated somewhat generally, as in the law of nuisance or in zoning. But at the most particularist end of the spectrum of property doctrines are those dealing with individual behavior and whether it was done in good faith or with notice. Many of these doctrines trace back to the jurisdiction of the equity courts.
Equity protects the formal part of property that is congenial to rule of law proponents, or so I argue. The simple structures of the law are open to exploitation by opportunists. Formal law provides information about where the line exactly is, and evaders can use this information to take unforeseen advantage of the gap between the law's purpose and its literal terms. In order to prevent this opportunism, the law must employ a different set of moral standards that sound in anti-deception and anti-evasion. In previous work, I have argued that the equitable decision making mode can serve this function of protecting the law against opportunistic evasion.
2 Interestingly, next to the tradition of legal rules and their formality and certainty there has always coexisted the notion of equity, which itself can be explained as largely directed at the problem of opportunism. Actual historical equity has been subjected to a number of different interpretations. It is commonly thought that the purpose of equity is to soften or modify the law when it fails owing to its generality. Here particularism and discretion hold sway, because of the inherent difficulty of answering a host of questions before events as they occur. I will show that a constrained version of equity that focuses on opportunism does not undermine, but rather strengthens the formal law -and the rule of law that it implements. Situations of fraud, accident, and mistake -the traditional domain of equity -give rise to the problem of near-fraud and exploitation of uncertainty, which call for the limited intervention of equity.
Equity helps maintain the structures within property called for by the rule of law, but something similar holds true of the legal system as a whole. The overall architecture of formal structures and equitable safety valves is replicated on a more macro level, in part for similar reasons of information cost. The rule-of-law criteria themselves are formal and can be evaded opportunistically. Evasion of the rule of law criteria is the most straightforward and thoroughgoing way in which a formal version of the rule of law is consistent with "bad law." Prevention of substantive evasion of the rule of law requires (limited) reference to norms outside the formal law, in a macro version of equity. Just as moral and information cost theories tend to converge at the level of legal doctrine, so too formal law and what used to be known as "natural justice" or "natural equity" can be seen to point in similar directions at the level of the law as a whole.
Information cost considerations shape the law of property consistently with the rule of law because both property and the rule of law itself respond to information cost constraints. In the following, by "rule of law" I will start with the thinner and more formal notions of rule of law and show how they must at least be supplemented with notions of equity in order to prevent evasion.
3 For this reason alone we have a reason to move one step toward thicker versions of the rule of law that incorporate morality and legitimacy. Anti-evasion requires the amount of intervention couched in moral terms that equity supplies. Part I will show how information cost considerations lead private law, and property in particular, to exhibit the familiar features of the rule of law. It will also argue that a less formal safety valve, roughly identified with historical traditions of equity, is needed in order to protect formal law against evasion by opportunists. Part II will demonstrate that this micro equity and its functions scale up to the system of law itself: the rule of law is vulnerable to opportunistic evasion without some ability to invoke larger moral considerations in at least a limited way. This can be termed "macro equity." Part III draws out some implications of the convergence between the information cost theory and "natural equity."
I. Property and the Rule of Law
Property exemplifies the virtues and the perils of the rule of law. As I will show, considerations of information cost call for a high degree of formalism in property law, compared to contract. The in rem aspect of property in particular has to be communicated to a large and indefinite audience. However, a subset of that audience can be expected to take hard-to-foresee kinds of advantage of the system of bright-line rules by finding loopholes. Such opportunism calls for limited intervention traditionally associated with courts of equity and embodied in equitable maxims, defenses, and 3 For a taxonomy of notions of rule of law divided into formal and substantive and along a spectrum from thinner to thicker, see BRIAN Z. TAMANAHA, ON THE RULE OF LAW: HISTORY, POLITICS, THEORY 91 (2004). remedial doctrines, all of which serve to bolster formal law in the face of misuse by opportunists.
A. Information Cost and the Rule of Law
There is a reason that property exemplifies so well the rule of law, both in its regularity and in its limited need for open-endedness. Property governs both the relations of people in general and in a variety of more personal interactions. Especially where it sets up in rem rights and duties, property needs to be general, stable, and give proper notice on the widest possible basis. Achieving generality, stability, and notice requires managing information: facilitating coordination on this scale requires simplicity and a degree of formalism precisely because the audience is in rem. 4 A good place to start in discussing the formalism of property law is the numerus clausus principle. Merrill and I have argued that the numerus clausus can be explained as implementing a rough version of optimal standardization.
5 Property comes in a standard set of forms, and courts will interpret people's attempts to create forms as falling in the pigeonholes the law provides. Thus, a lease "for the duration of the war" will be taken to be a tenancy at will, and so on. 6 The catalog of estates (fee simple absolute, defeasible fees, life estate, various future interests) is but the most obvious aspect of this standardization. By contrast, the law of contracts is hardly standardized at all. Other than high-level housekeeping, like providing for what counts as offer and acceptance, the law of contracts allows parties to customize their relations. Parties can, with sufficient clarity, even create their own vocabulary -something that is somewhere between difficult and impossible in property.
The greater degree of standardization in property can be traced back to a fundamental difference between property and contract: property at its core sets up in rem rights and corresponding duties, whereas contract is in personam. The duty bearers in property are numerous and indefinite and much less likely to be able to process idiosyncrasy at reasonable cost. In property, the in rem nature of duties gives rise to an informational externality: parties to a property transaction who wish for their own reasons to create idiosyncratic property rights with third party effects -these are sometimes called "fancies" -will not take into account the costs these fancies pose for third parties. Those who encounter the property rights outside a contracting context -such as potential violators -will have burdens of processing information, which the transactors (unless altruistic) will not take into account. Furthermore, people transacting in similar property in general will have more types of information to be on the lookout for. There is no direct connection between these other market transactors and the creators of fancies. Thus, if A and B want to create a timeshare in watches, people transacting over other watches will have to make sure they are getting all the days they think they're getting, but will also have to be on the lookout for features of property rights that no one has even dreamed up yet -unless this open-endedness is cut off by the numerus clausus.
The numerus clausus is also a rule of thumb about institutional choice. It directs courts to avoid innovating in the basic menu of property forms and to let legislatures take the lead instead.
7 And in the history of property law, even in common law countries, legislatures have indeed been the main source of innovation in the menu of property forms, despite the common law nature of property law in the Anglo-American legal world. Thus, changes to the types of marital property stem from the married women's property acts, not from judicial modification of marital property. 8 Courts do innovate within the set of forms of property, but leave major changes in the menu like replacing dower and curtesy to legislation. The legislature has a number of advantages over courts as the source of innovation in property law, and these advantages stem in turn from the in rem nature of property rights. As Merrill and I noted, new property forms issuing from the legislature have a built-in advantage in terms of clarity, universality, comprehensiveness, stability, and prospectivity. 9 (They also can more easily be bundled with implicit compensation: the married women's property acts abolished dower and curtesy but also replaced them with the spousal elective forced share.) When the legislature announces a change, it is by its nature salient and locatable in one place, and thereby gains in clarity. Legislation applies across a jurisdiction, whereas courts' judgments apply to parties. And, depending on the court, judicial opinions may hold sway in only part of a jurisdiction. Legislatures, as is well known, can study a problem and take into account all sorts of factors and values bearing on a proposed change, in a way that courts cannot. Legislative change is difficult, and statutes might be expected to have more stability than court opinions. Finally, legislation tends not to be retroactive, whereas common law rule changes are often treated as having been the law all along.
Interestingly, these features of legislation in the property area are strikingly similar to the features on the typical list of criteria for the rule of law in its thinner versions. This is not to say that common law reasoning does not exemplify the rule of law.
10 But it does suggest that the rule of law gets an extra boost when the numerus 7 Id. at 58-60. clausus principle directs major changes to the menu of property forms to legislatures. Legislative innovation is likely to possess Fuller's criteria of generality, clarity, noncontradiction, constancy, and non-retroactivity, than is innovation in the menu by judges. 11 His generality and our universality are similar: legislation that is meant to be universal will tend to be couched in general terms. Indeed, universality is tightly connected to the reasons that generality is prized in the rule of law. And clarity, stability, and prospectivity are identical criteria. Indeed, the main apparent difference between Fuller's list and ours is that we emphasize comprehensiveness and he speaks of noncontradiction (and not requiring the impossible). Even these remaining criteria are not unrelated. Taking a comprehensive approach to a problem requiring innovation in property forms is likely to avoid contradiction and the requiring of the impossible.
Why does the rationale of the numerus clausus as a principle of institutional choice converge with the rule of law on the same set of criteria? Both the numerus clausus and the rule of law are shaped by considerations of information cost. If property rights were not in rem, they would not burden third parties informationally and substantively, and there would be less reason to worry about how efficiently and fairly the law has this impact.
One can generalize this point about the numerus clausus to property law in general and the rest of private law. Private law sets up a general platform for individuals in their interactions with each other. Property does this through an initial definition of things, which depersonalizes certain interpersonal relations. 12 The person walking through the parking lot need not know anything about the owners of the cars -whether the owner is morally worthy, has lent the car to his sister-in-law, has given a security interest to a bank, etc. -in order for the actor to know that he has a duty not to steal or damage the car.
13 (The civilian tradition divides private law into the law of persons, the law of things, and the law of obligations. What counts as a legal person and the consequences of this helps manage interactions.) Even the law of torts, which does not have a numerus clausus in the way property does, employs modularity to reduce the costs of managing complex interactions between private actors.
14 Again, the tools employed by private law exhibit clarity, generality, and stability, in a fashion congruent with the rule of law. The rule of law as it plays out in private law helps contain information costs.
This aspect of private law -that it governs actors' relations in general -is sometimes referred to as the "omnilaterality" of private law. Omnilaterality is at the heart of Kant's theory of private law. 15 For Kant, the content of people's rights stems from the "universal principle of rights," under which people have rights that maximize their freedom consistent with a like freedom in others. 16 This approach builds in a form of the rule of law. It rightly points to the public aspects of private law. But in pointing to public right, sometimes the further implication is drawn that private law is simply a branch of public law.
17 This is an overstatement: even though the law (whether one wants to call it public or private) is an essential underpinning for the successful interaction of private actors, omnilaterality does not require specification of each potential connection between each actor in every respect. On the contrary, the modular architecture of private law, and of property in particular, allows many of these interactions to be under-or un-specified. For private law to underpin the omnilateral interactions of actors, it has to be couched in fairly general terms and not in terms specific to particular parties. Again, doing the opposite would be intractable from an information-cost point of view.
Interestingly, information costs form a link between two concepts for which Fuller is most known: the rule of law and polycentricity. 18 The latter refers to tasks that involve a dense network of interactions. In such tasks the number of potential interactions increases much more than linearly, as is well known in complexity theory, the study of problems in terms of the minimum running time for programs to solve them. Fuller gives the example of a will that leaves paintings to two museums but does not specify which paintings are to go to which museum. 19 The problem is that to the museums each painting's value depends on which other paintings that museum gets. This is reminiscent of the Knapsack Problem of complexity theory. In the Knapsack Problem, out of a given set of n items, with given weights and values, one must choose the combination that has the maximum value but a weight under a given limit. This problem requires exponential time and is probably intractable, requiring approximate methods.
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Property and private law in general are in part a solution to a similar potentially intractable problem, and the type of solution required is congruent with the rule of law. Private law deals with the interaction of persons (as opposed to the relation of the individual to the state). This is a classic polycentric problem. It is also potentially intractable. We could in theory specify every relation between every person and every other person with respect to every aspect of every resource. A "complete" property system would be one in which each such relation is specified. 21 For a set C of all the possible claimants in the world, a set D of all the possible duty bearers, and a set A of all the possible actions with respect to a set R of all the possible resource attributes, a complete property system would take as its domain the set P of all the quadruples:
Then the complete system would be a function from this domain to the set {0, 1}. And the function to be useful would take into account the relation of many of the pairs with respect to each other: C 1 controlling R 1 with respect to D 1 over action A 1 will naturally go along with C 1 controlling R 2 (R 3 , . . . ) with respect to D 2 (and D 3 , . . .) with respect to A 1 (and A 2 , . . .). And some pairs will conflict, etc. Instead of proceeding in this fully articulated fashion, property employs a massive short cut over this complete system by defining lumpy things (clusters of Rs) and providing for in rem rights (making a right in C i correspond in the first instance to duties in all the Ds other than D i ). With such an exclusion strategy in place, it is possible to focus in through governance strategies on particularly important modifications, by making exceptions for certain As to C 1 's rights (or the rights of all Cs), through nuisance, zooming, covenants, and so on. 22 Notice, though, that we are on the road to the rule of law. The shortening of the complete system through bunching provides for generality. The modularity it allows permits stability: we need not worry about run-away and hard-to-foresee ripple effects when the system consists of lumpy components that interact in simpler ways. Finally, we can even begin to think about giving people notice of the short-cut system, whereas the list-style system of property and private law is a nonstarter. Not coincidentally, our morality consists of broad-brush imperatives against stealing and injuring in impersonal contexts along with more articulated exceptions and affirmative obligations in more personal contexts. Morality itself is fully congruent with what a concern for information costs dictate. I do not argue that we can ground morality in information cost or vice versa, but they do reinforce each other. It is hard to see how human beings would adopt a morality that is too informationally demanding, and the fact that a system has been 20 That is, the Knapsack Problem is NP-complete. internalized and institutionalized as a moral system makes it easier to implement -in terms of generality, stability, and notice. In "in rem" contexts, satisfying the informational tradeoff involves piggybacking on a common denominator of morality. Thus, in the parking lot, "thou shalt not steal" is a good guide. Correspondingly, in more personal contexts, the law can either draw on more localized customs or take a page from the dealings of the parties themselves. It can require more in the way of affirmative duties instead of depending primarily on negative duties of abstention -as property law does in the in rem context. Thus, neighboring landowners can be subjected to duties of lateral support and the relatively complex governance regime of nuisance law, whereas trespasses, which can be committed potentially by anyone, are keyed to the ad coelum rule in an exclusionary strategy.Information cost, morality, and the rule of law work hand in glove.
Thus, the nature of the coordination provided by property law raises an informational problem that can be solved with the rule of law and its familiar formal features. The kind of morality needed likewise requires simplicity and publicity. Information costs provide a reason why the rule of law has at least some relation to morality.
It is often pointed out that the rule of law does not ensure the morality of the law. I return to this question later, but consider for a moment how the formality of property relates to its morality. As with the rule of law generally, we cannot say that property, merely by virtue of its being formal, is thereby ensured to be good property law. As with the rule of law in general, the generality, stability, and non-retroactivity serve the purpose of property can even be said to have a moral aspect. But this does not ensure that any formal property law would be desirable in terms of efficiency and autonomy, fairness, and distributional justice. The formality of property makes some demand on the type of morality which it can implement. In order to broadcast messages to duty holders who are far-flung, the law has to employ a basic everyday morality that is easy to communicate precisely because it is basic and everyday.
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B. Protecting the Law through Micro Equity
One limit to formalism is its vulnerability to evasion by opportunists. This is one reason to allow for equitable intervention.
The simple structures of the law are open to exploitation by opportunists. What is opportunism? Some notion of deception is somehow involved. Nobel laureate Oliver Williamson defines opportunism as "self-interest seeking with guile," 24 but this includes all sorts of outright lying and cheating. Others define opportunism to be behavior that is not technically legal but contravenes the spirit of an agreement or a law. 25 This definition is narrow in the sense of requiring technical legality, but the notion of the spirit of an agreement is left fairly open. At what level of generality is an agreement's -or a law'sspirit supposed to be invoked? Traditionally, equity concerned itself with "near fraud," which is behavior that is close to the line of fraud or may well be fraud but cannot be proved as such. 26 Picking up on this notion, I have defined opportunism as "behavior that is undesirable but that cannot be cost-effectively captured -defined, detected, and deterred -by explicit ex ante rulemaking. . . . It often consists of behavior that is technically legal but is done with a view to securing unintended benefits from the system, and these benefits are usually smaller than the costs they impose on others." 27 Elsewhere I argue that a major theme of traditional equity was to counteract opportunism. To do so equity needs to go beyond ex ante bright line rules, because it is difficult to anticipate all the avenues of evasion. Plugging nine out of ten loopholes is useless if all the evaders can rush through the tenth. Equity employs ex post standards, emphasizes good faith and notice, couches its reasoning in terms of morals, and is sometimes vague rather than bright-line. To cabin such a powerful tool, equity courts were only supposed to act in personam and not in rem, and the substantive doctrines of equity counseled caution in undermining the law. Equity often consists of structured rules of thumb and shifting presumptions rather than broad-brush rules that would override the law. For example, contrary to the Supreme Court's recent strange fourfactor "test" for injunctions starting with its opinion in eBay Inc. v. MercExchange, L.L.C., 28 the traditional approach was to consider whether inadequacy of the legal remedy, in terms of well-known categories -like difficulty of valuation and repeated violation - 25 See, e.g., Cohen, The Negligence-Opportunism Tradeoff in Contract Law, 20 HOFSTRA L. REV. 941, 957 (1992) (defining "opportunism" as "any contractual conduct by one party contrary to the other party's reasonable expectations based on the parties' agreement, contractual norms, or conventional morality") (footnote omitted); Timothy Muris, Opportunistic Behavior and the Law of Contracts, 65 MINN. L. REV. 521 (1981) (opportunism is conduct that is "contrary to the other party's understanding of the contract, but not necessarily contrary to the agreement's terms"); see also, e.g., Samuel W. Buell, Good Faith and Law Evasion, 58 UCLA L. REV. 611, 623 (2011) ("In common parlance, the evasive actor is one whose project is to get around the law. She seeks to avoid sanction while engaging, in substance, in the very sort of behavior that the law means to price or punish."). For a wider definition, see, e.g., RICHARD A. POSNER, ECONOMIC ANALYSIS OF LAW § 4.1, at 103 (5th ed. 1998) (defining "opportunism" in the contracting context as "trying to take advantage of the vulnerabilities created by the sequential character of the contract"). 26 In the nineteenth century view, "unconscionability" referred to fraud that could not readily be proved, see, e.g., Seymour v. gave rise to a presumptive right to an injunction. 29 Then considerations like balance of the hardships -meaning not equipoise but gross imbalance -could overcome the presumption. 30 That is, if the injunction would be far more damaging to the defendant than it would benefit the plaintiff, the court could exercise its discretion and not enter an injunction. However, if the defendant had violated the right in bad faith, then the injunction would be near-automatic after all. This approach to injunctions was highly structured and designed to counteract opportunism, while dampening damage from the uncertainty of the discretion. The "eBay test," by contrast, is highly uncertain and on its face does not even take bad faith into account.
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Practically speaking, what is important is to find proxies for unforeseeable exploitation of rules. Situations of fraud, accident, and mistake give rise to the problem of near-fraud and exploitation of uncertainty. More particularly, proxies relating to bad faith and disproportionate hardship can be used to invalidate actions or to throw the burden of justification on a party who wishes to take advantage of them.
In order to prevent opportunism the law must employ a set of moral standards sounding in anti-deception that differ from the simple "do not steal" and "keep out." Situations of fraud, accident, and mistake give rise to the problem of near-fraud and exploitation of uncertainty. I have argued that historically equity courts and their special doctrines were loosely associated with anti-opportunism, such that it makes sense to identify countering opportunism as a function of the equitable decision-making mode (which is imperfectly correlated with equity jurisdiction of old).
32 What has been termed the "Grand Style" and freewheeling natural law jurisprudence can be seen as serving this more modest safety-valve function. 33 The limited open-textured quality of the law (through equity or otherwise) is required by the ability of some actors to consciously exploit the rules the law lays down, or as Justice Story put it, "[f]raud is infinite" given the "fertility of man's invention." 34 Story was tapping into a long tradition of equity tracing back to Aristotle, 35 and this tradition does implicitly (and sometimes explicitly) sound in anti-opportunism. In the words of one court quoted by Story:
Now equity is no part of the law, but a moral virtue, which qualifies, moderates, and reforms the rigour, hardness, and edge of the law, and is an universal truth; it does also assist the law where it is defective and weak in the constitution (which is the life of the law) and defends the law from crafty evasions, delusions, and new subtilties, invented and contrived to evade and delude the common law, whereby such as have undoubted right are made remediless; and this is the office of equity, to support and protect the common law from shifts and crafty contrivances against the justice of the law. Equity therefore does not destroy the law, nor create it, but assist it.
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The law needs a safety valve to deal with opportunists. The correlation between the equitable decision-making mode and historical equity jurisdiction is not perfect. Sometimes the old common law side employed moral standards (e.g., quasi-contract), and sometimes the equity side was more rule-like (e.g., tracing rules for constructive trusts). Still, the Aristotelian notion of equity as carried forward by equity courts did have as a major theme the countering of opportunism.
An equitable safety valve does not require separate courts or even a separate jurisdiction, but the fusion of law and equity that reached its culmination in the Legal Realist era did lead to the polarized versions of both property and the rule of law we see today. On the one hand, equity in Legal Realism slipped its bounds and became a preference for contextualized standards and discretion, in opposition to traditional formalism within private law and to the liberal notion of the rule of law. 37 hand, the backlash against this freewheeling approach seeks to reinvigorate formalism to the exclusion of even the traditional role for equity. 38 Thus, different versions of equity have always been a foil of proponents of the rule of law. The common-law lawyers accused the equity courts of exercising an intolerable level of arbitrary discretion, often associated with the notion that equity varied with the "Chancellor's Foot." 39 (Also, the need for consistency may have led to the understaffing that in turn caused the equity courts to become a Kafka-esque nightmare in nineteenth-century England. 40 ) Equity courts were regarded with suspicion in America, partly for rule of law reasons: equity courts were associated with arbitrary royal prerogative. 41 With the rise of Realism, one version of the context-sensitivity espoused by the Realists involved removing the jurisdictional and other restraints on equity. A protoRealist like Pound was quite explicit in noting that modern twentieth-century strains in jurisprudence were in some sense expanding equity. The fusion of law and equity itself was a Realist project culminating in the federal rules of civil procedure in 1937. And the turn toward public law and court intervention with structural remedies was cast as a vindication or sympathetic expansion of traditional equity. 42 The structural injunction was justified as part of a courts' roving commission to do good. 43 And administrative law, which skeptics of the welfare state saw as undermining the rule of law, was sometimes thought of as "the new equity." 44 The Realists were suspicious of the rule of law, and in turn classical liberals and conservatives accused Legal Realism (and the administrative welfare state) of undermining the rule of law. On their view, policy-oriented judging, and by the same token government by administration, necessarily involved too much discretion to be consistent with the rule of law. 45 But to the unsympathetic ear, appeals to natural law or natural rights don't sound very determinate and consistent with the rule of law either. In the twentieth century, proponents of the rule of law tended to take an increasingly narrow proceduralist approach to the rule of law. And, to the extent that these proponents of the rule of law also opposed positivism and Realism, they would invoke a thin, or in Fuller's terms "internal," morality of the law, in a kind of procedural natural law.
The approach to micro (and macro) equity offered in this paper allows one a way out of these classic dilemmas of hyper-formalism and hyper-realism. The question then becomes which hybrid of law and equity -of formalism and safety valve -is best, keeping in mind that all form or all contextualism is not possible. I will argue that a limited equity based on equitable rules of thumb has great advantages but only so long as it rests on a common morality that cannot be captured within the law itself. It is no accident that traditional equity was identified with natural law or natural justice. It is an open question how much consensus there is about the common morality required for an equity to support the rule of law. I return to the relation of equity and natural law later.
II. The Rule of Law and the Need for Macro Equity
The literature on the rule of law shows, one level up, the same dilemmas as we face in property and private law. Formalistic versions of the rule of law offer a set of criteria, often requiring law itself to be formalistic, in order to satisfy the rule of law. Fuller's ways for the law to go wrong correspond to a list of features of the rule of law: generality, publicity, non-retroactivity/prospectivity, comprehensibility, noncontradictoriness, feasibility of compliance, stability, and administrability. 46 As others, particularly positivists like Raz and Hart, have pointed out, systems of law can satisfy these criteria and still be bad law. 47 For this reason, some theorists of the rule of law would move toward a more robust version of the rule of law that incorporates a substantive criterion of respect for human rights or a procedural requirement of democratic enactment.
So far so familiar. But I suggest that the rule of law faces an even more immediate threat, one that undermines it on its own narrow terms: the problem of opportunism. Those promulgating and enforcing law might evade the requirements of the rule of law in a fashion similar to someone who exploits the formal law of property or the formal terms of a contract to achieve a purpose unforeseeably at odds with the purposes of the law. Interestingly, Fuller hints at this problem with a couple of his examples. So, constitutional provisions against "private laws" and "special legislation" (which might be thought related to the generality criterion of the rule of law) have, according to Fuller, "produced much difficulty for courts and legislatures" because their requirements are met by such apparently disingenuous devices as a provision that a particular statute shall apply 'to all cities in the state which according to the last census had a population of more than 165,000 and less than 166,000.'" 48 Not willing to give up on formal legality, he strangely remarks that " [b] efore condemning this apparent evasion we should recall that the one-member class or set is a familiar and essential concept of logic and set theory." 49 Yes, but so what? The real question is whether courts can find proxies -like bizarrely and functionally unmotivated descriptions that pick out one citythat can be used to police the generality requirement. Fuller may be right that this particular rule cannot be policed -partly because it is not really a rule -but the problem of evasion here is clear. Or to take a better example invoked by Fuller and relating to retroactivity, a 1938 federal statute contained a rule that if a person meeting the description in the act received a firearm in interstate commerce, it would be presumed that the receipt was after the effective date of the act. As The possibility of evasion suggests the need for some appeal outside the formal system itself. Even if theoretically every loophole could be closed, it is an empirical question whether it is better to prevent evasion ex ante with better rules, to rely relatively less on rules and use ex post standards to target evasion, or to tolerate evasion. If the history of areas of law like tax, criminal law, and a wide variety of equitable interventions is any guide, some combination of the three is best, and how to compromise is a complex empirical question that will require some guesswork. 51 But the history does suggest that some reliance on a safety valve will be necessary on the macro level, for reasons similar to those that push property on a more micro level to be formal much of the time -but tempered with the equitable safety valve directed at opportunism.
That some safety valve will be necessary is also suggested by the nature of formal systems in general, of which property and private law (micro) and the rule of law (macro) are but two examples. An expression or a system of expressions is formal to the extent that it is invariant to context. 52 If so, then formalism is a matter of degree. Formalism is a property of many systems, from mathematical notation to natural language. The interesting question is when formal expression makes sense, what its costs are, and hence where its limits lie. Francis Heylighen shows that formal systems ultimately have to invoke some context -no context is not possible -in order to serve their functions. That is, no formal system is completely formal. 53 Reasons why not abound. A completely formal system faces an infinite regress of definitions, and a system's primitive terms need to refer to context (something outside the system). Moreover, the process of interpretation of the expressions in a system cannot be completely described within that system. 54 Particularly interesting for present purposes are two of Heylighen's sources of the limits of formal expression. He points out that many systems rely on a sense of "normal conditions" as the background context. Specifying these completely is not possible. Likewise, the nature of causation in different realms makes some systems of description less formal. The law, on both the micro and macro scale, raises these problems to a large degree because it governs actors who can evade. The possibility of evasion will make rules based on ex ante specifications of context and cause inadequate.
I suggest that equity in private law and macro equity in the service of the rule of law anchor the formal systems of property and the rule of law, respectively.
Which is not to say that law cannot be formal. It is a common fallacy of Legal Realism and its progeny to argue that because the law is not -or cannot be -totally formal that it cannot be formal at all. 55 This would be true if formalism were all or nothing, but it is not. Formalism comes in degrees, and different parts of the law can be further towards the formal end of the spectrum than others. For functional reasons, we should expect -and do find -that the most in rem aspects of property are more formal than those that are closer to being in personam. 56 We can also hypothesize that parts of the law can be as formal as they are because they are backed up with a safety valve of anti-evasion equitable intervention.
III. Law as a Semi-Open System
It has often been remarked that respect for the rule of law ultimately has to be rooted in a culture of the rule of law. In this Part, I make a narrow (but strong) version of that argument: On the macro level as well as the micro level, law is too vulnerable to evasion by opportunists to succeed in its goals of providing definiteness and certainty and stability of expectation without some invocation of purpose outside the system. Macro equity is necessary for scaled-up versions of the reasons for micro equity in private law. If so, law must be a semi-open system. The information cost theory converges with a thin version of natural law. As in previous work, I am not arguing that explanations in private law should be grounded in utilitarianism or non-consequential morality. 57 Instead, from within a (tactically chosen) version of high-level utilitarianism one can show that it converges with a limited version of the morality of law, something that used to be termed "natural equity" or "natural justice."
58 Perhaps the supposed conflict between equity and the rule of law is overblown. 55 Smith, supra note 4, at 1180-82. In private law, when equity serves as a safety valve against opportunism, it employs moral language. This is no accident. As I have argued elsewhere, the reliance on a very basic and uncontroversial morality is one of the constraints on equity. 59 Furthermore, equity was not supposed to conjure up new property rights out of moral whole cloth. Instead, it used a procedurally and substantively limited version of morality to protect the structures of property in the common law. For example, rights to land defined by the ad coelum rule would be protected with injunctions, but the presumption would flip in cases of disproportionate hardship. 60 (The same approach can and should be applied to patent trolls. 61 ) Broad versions of equity seem at first glance to animate the areas of misappropriation and unfair competition. But even here, there were limits: in addition to being called quasi-property, equity had a traditional role in enforcing custom. 62 Morality and good faith would be applied not directly but through the mediation of custom. 63 On the one hand, the reliance on custom should be appealing to positivists -because it is rooted in social conventions. On the other hand, custom has often been identified with natural law and reason. Indeed, one of the reasons for the decline in the invocation of custom in the law can be traced to the falling out of fashion of natural law and natural rights (and the blurring of the traditional limits on equity with its fusion into law culminating in the Realist era). 64 Post-Realism has called forth a number of attempts to reconcile equity with the rule of law. Interestingly, the Legal Realists were both skeptics of the value of the rule of law and at the same time worked to extend equity, partly through fusion with the law. The Realists believed in context-sensitive decision-making but did not subscribe to the feasibility or the desirability of the traditional limits on equity. The extension of equitable procedural devices, remedies, and discretion beyond their historic limits led to a "triumph" of equity over law. generality is consistent with Aristotle's discussion. 72 This is especially true of the "stickler in a bad way" who exploits the law's generality for illegitimate purposes. 73 I have argued that a theme of anti-opportunism makes sense of much equity practice, and that a theoretical case can be made (in line with some traditional thought quoted above) that equity strengthens the law through its protection of the law against opportunists. 74 Equity is targeted at a certain kind of intentionally created and hard-to-foresee gap between the law and its purposes.
A good illustration of the stakes involved comes from the oft-discussed case of Riggs v. Palmer. 75 In that case, a grandson (Elmer) killed his grandfather because he knew that the grandfather was not pleased with him and had threatened to cut him (Elmer) out of his will. The court held that Elmer could not take under the will or as the grandfather's heir at law. Although the court invoked a "common law" principle, the case is taken as the classic formulation of the equitable principle that "[n]o one shall be permitted to profit by his own fraud, or to take advantage of his own wrong, or to found any claim upon his own iniquity, or to acquire property by his own crime." 76 To get there the court applied equitable reasoning directly and as a method of interpreting the wills statute. The dissent raised the classic formalist position that the statute did not call for any such exception and so should be applied according to its terms, 77 which is particularly important where stability and notice are important. The dissent on the surface is more consistent with classic formulations of the rule of law.
What can be said for the majority opinion, and the equitable mode of decision making for which it has come to stand? Many defenses of "equity" are quite expansive. As with equity in general, the usual anti-formalist position either celebrates contextsensitive decision-making, and downplays the rule of law, or it denies that basing decision-making on general notions like fairness or morality really involves discretion, instability, and arbitrariness. As we have seen, Dworkin's and Solum's approaches fall in the latter camp. Dworkin sees in Riggs an exercise in morally informed legal decisionmaking that goes beyond a narrow model of rules. It is a holistic and heroic exercise, and very much opposed to the narrower view of rules put forth by positivists. Dworkin showcases Riggs (as well as Henningsen v. Bloomfield Motors, Inc.
78
) in his development of a principles-based approach to law in which morally informed inquiry leads to right answers. 79 But as the history of equity and the tenor of the rule-of-law literature indicates, a direct application of a potentially large set of principles is not very comforting from the point of view of the rule of law as classically formulated.
Riggs and the reasoning it exemplifies are subject to a narrower interpretation. Rather than being an invitation for a wide-open moral inquiry or an unconstrained exercise in ensuring fairness, Riggs stands for a version of the anti-opportunism principle. Courts will not aid people in profiting from their own wrongs. The wrongs involved are defined by criminal law, tort law, custom, and proxies for opportunism. This principle against profiting from one's own wrong is at work systematically in the law of unjust enrichment. 80 The wills statute did not need to state that murderers were not to take under a will or by intestacy, because the equitable safety valve could ensure it. But that is all it is: a safety valve. As the problem of the murdering heir became well known to legislatures, anti-slayer statutes were passed. 81 What was once an equitable problem has now been crystalized, or sedimented, into a well-known rule. 82 Equity still has a role to play if a bad actor tries to take unforeseen advantage of this or some other rule, but the core of the "slayer problem" has been solved. Equity is like a moving frontier: what was an equitable problem at one time is not unforeseeable anymore and so is no longer a proper matter for equity. Does this mean that equity is just another version of the law, and nothing special? In this paper, all I argue is that equity points to something beyond the more formal parts of law. Whether it is part of the law in a positivist sense (pedigreed from the proper authority) or not, can be left open. 83 Elsewhere I argue that opportunism problem, based as it is on an element of unforseeability from the opportunist's superior knowledge, cannot be a matter purely of rules. 84 Nonetheless, they do not lead to an all things considered approach in all cases, because thee presumptions are triggered by specific albeit fuzzy-edged proxies for opportunism that trigger the presumption against the possible opportunist. 85 The ex post discretion and other features of equity may be limited, but they cannot be done away with. Among these irreducible features is the moral flavor of equity.
Why is equity based on fairness and morality? Historically, equity grew out of traditions of Aristotelian justice and elements of canon law, and always was identified with natural law before it fell out of fashion. Indeed the phrase "natural equity" was often invoked when courts acted against opportunists. 86 Custom and equity have tended to be identified with "reason" in the natural law tradition. 87 By this was meant a minimum reason-based type of morality that would receive universal assent. Not profiting from one's own wrong (as defined by other relatively uncontroversial sources) would be a good example. Moreover, appeal to widely shared moral notions may not render equity determinate all on their own without equity's characteristic structure of proxies and presumptions, but they do make notice and acceptance easier to achieve. 88 Micro equity thus rested on a limited invocation of morality and fairness that come from outside the formal law. But what of macro equity? Let me suggest that in a somewhat similar fashion, the rule of law itself depends on the limited ability to invoke moral considerations against potential opportunism. In its need for an equitable safety valve on both the micro and macro levels, law demonstrates a familiar limit to formal systems. Even if we could create a wholly formal rule of law, might that meta-meta system itself be subject to opportunistic evasion? The potential regress of opportunism can only be broken by a shared culture and morality. In general, formal systems need to rest on something outside the system itself. In the case of law, where interests are often antagonistic, this appeal must happen in part because of the possibility of opportunistic misuse of the criteria set up by the law.
Legal culture is the backstop to the rule of law in a specific way: the rule of law depends on macro equity to counter opportunism. 89 But the possibility of a macro equity to prop up the rule of law in the face of potential opportunism depends on there being a sufficient consensus, enough of such a culture, to serve this function. Is there such a consensus? That is an empirical question to which I have no ready answer. Based on the argument of this paper, one can, however, make two predictions. One is that doing without any equitable safety valve will be very difficult, and the aspiration to be totally contextual or totally formal will not lead in the end to stability and the other rule of law virtues in practice. 90 We can make another prediction. If the consensus on morality or the overall legal culture shrinks, and particularly if disingenuous use of the system to further policy ends comes to be celebrated, one can expect a polarization in views about the rule of law. Either it will be discarded as an obstacle, or the reaction will be to emphasize formalism more than ever, to try to plug the loopholes on the micro and the macro levels as best one can. That can never be wholly successful, but if formalism is a matter of degree and the safety valve works less well for lack of consensus, more formalism is one of the possible responses. Perhaps the current polarization of views about the rule of law can be traced to the damage that lack of consensus is doing to the possibility of the equitable safety valve. 89 See, e.g., Oliver E. 90 Replacing this cooperative element that involves context with a formal system completely would be analogous to a natural language trying to do without pragmatics and relaying solely on semantics. Again, there are limits to formal expression. One of these limits stems from evasion. At a high enough level, operation of a system of law has to be cooperative. It cannot be adversarial all the way up (down?). In this, law is a little like conversation. For conversation to work, the participants have to be cooperating at least in a general way, as in Grice's Cooperative Principle: "Make your conversational contribution such as is required, at the stage at which it occurs, by the accepted purpose or direction of the talk exchange in which you are engaged." PAUL GRICE, STUDIES IN THE WAYS OF WORDS 22, 26 (1989) . Aristotelian equity is the pragmatics (as opposed to semantics, in terms of context dependence) of the rule of law.
Conclusion
Law and equity are not so opposed after all, if equity acts as a safety valve aimed at preventing opportunism. Instead, an information-cost theory of property points to a limited role for equity to protect the formal rules of the law against opportunistic exploitation. Thus, within the law, micro equity need not undermine the rule of law, but rather reinforces it. And at the level of the legal system itself, the problem of opportunistic and disingenuous satisfaction of thin notions of the rule of law point to a similar need for macro equity -a limited invocation of standards outside the system of formal law. At both levels, the information-cost theory converges with a morality of the law that requires both formalism and equitable intervention against opportunistic evasion of formal systems.
